LICENSE AGREEMENT

THIS AGREEMENT, is made by and between the Wright State University, an Ohio educational institution, whose address is 3640 Colonel Glenn Highway, Dayton, Ohio 45435 (hereinafter referred to as "UNIVERSITY") and __________________________, a corporation, whose address is _____________________________________________ (hereinafter referred to as "LICENSEE"),

WITNESSETH:

Whereas, UNIVERSITY owns TECHNOLOGY known as "ask invention "Type title of invention"______________________" (hereinafter "LICENSED SUBJECT MATTER") and identified in Schedule A;

Whereas, UNIVERSITY wishes to have the LICENSED SUBJECT MATTER protected by PATENTS and used for the benefit of the inventors, UNIVERSITY, and the public as outlined in the Patent Policy of UNIVERSITY; and

Whereas, LICENSEE desires to secure an exclusive license under the PATENTS and TECHNOLOGY to practice the invention in the United States and all foreign countries,

NOW THEREFORE, in consideration of the mutual covenants and promises herein contained, the parties hereto agree as follows:

1. EFFECTIVE DATE

This Agreement shall be effective as of ___________________.

2. DEFINITIONS

As used in this Agreement, the following terms shall have the meanings indicated:

2.1 LICENSED SUBJECT MATTER shall mean all compounds, processes, data, and information relating to TECHNOLOGY provided by UNIVERSITY to LICENSEE prior and subsequent to this Agreement.

2.2 PATENT RIGHTS shall mean UNIVERSITY'S rights under those United States and foreign patents and patent applications obtained and/or filed by UNIVERSITY or LICENSEE acting for UNIVERSITY, including any division, continuation, continuation­in­part or reissue thereof, or substitute therefor, and the letters patent that may be issued thereon.

2.3 TECHNOLOGY RIGHTS shall mean the rights to maintain TECHNOLOGY in confidence and to prevent others, under the law of unfair competition, from appropriating such TECHNOLOGY.

2.4 TECHNOLOGY shall mean any invention, discovery, know­how, process, procedure, method, protocol, formula, technique, software, design, drawing, data, or other valuable technical information related to the LICENSED SUBJECT MATTER.

2.5 LICENSED PRODUCT(S) shall mean any product(s) covered by one or more claims of the PATENTS or produced by a method covered by one or more of the claims of such PATENTS, or utilizing any TECHNOLOGY.

2.6 LICENSED FIELD shall mean all applications within the LICENSED SUBJECT MATTER.

2.7 SALE(S) (or SOLD) shall mean any disposition of a LICENSED PRODUCT for value to a party other than LICENSEE or a sublicensee hereunder.

2.8 GROSS SALES shall mean LICENSEE'S billings (not less than cost) on SALES of LICENSED PRODUCTS and any components or replacement parts therefor less any customary discounts allowed and actually taken, sales and/or use tax, import or export duties or their equivalent, outbound transportation prepaid or allowed, insurance, installation charges or charges for extended warranty or service contracts, amounts allowed or credited due to returns (not exceeding the original billing) and the imputed interest factor under any lease. GROSS SALES shall not be reduced due to commissions, taxes other than sales and/or use taxes, or import or export duties.

3. MARKETING EFFORTS

3.1  LICENSEE shall use reasonable efforts, as defined herein, to effect assiduously the introduction of LICENSED PRODUCTS into the commercial market as soon as practicable.  Such efforts may include, but not be limited to: (i) sufficient funding to UNIVERSITY to continue research efforts at a rate mutually agreed to by LICENSEE and UNIVERSITY; (ii) launching a product in a North American or European market within two (2) years of the Agreement Date.

3.2  Upon the request of UNIVERSITY, but not more often than once per calendar year, LICENSEE shall deliver to UNIVERSITY a written report as to LICENSEE'S efforts and accomplishments during the preceding year in commercializing LICENSED PRODUCTS in various parts of the licensed territory and its commercialization plans for the upcoming year.

4. WARRANTY

UNIVERSITY represents and warrants that it is the owner of the entire right, title, and interest in and to TECHNOLOGY, that it has the sole right to apply for PATENTS on TECHNOLOGY and to grant licenses under such PATENTS and TECHNOLOGY and that it has not granted licenses thereunder to any other person.

5. PATENTS

UNIVERSITY shall file applications for PATENTS on TECHNOLOGY related to the LICENSED SUBJECT MATTER in the United States and foreign countries, as mutually agreed between UNIVERSITY and LICENSEE. LICENSEE shall pay all costs relating to the filing, prosecuting and maintaining of such PATENTS exclusively licensed hereunder and shall pay all such future expenses so long as and in such countries as its license remains exclusive. In any country in which UNIVERSITY desires patent protection but in which LICENSEE does not desire to pay the expenses thereof, the license granted hereunder in such country shall become non­exclusive.

6. LICENSE

6.1 UNIVERSITY hereby grants to LICENSEE a worldwide exclusive license under its PATENT RIGHTS and TECHNOLOGY RIGHTS to make, have made for it, use, and sell LICENSED PRODUCTS in the LICENSED FIELD during the Term of this Agreement.

6.2 LICENSEE shall have the right to grant sublicenses consistent with this Agreement provided that LICENSEE shall be responsible for the operations of its sublicensees relevant to this Agreement as if such operations were carried out by LICENSEE, including the payment of royalties whether or not paid to LICENSEE by the sublicensee. LICENSEE further agrees to deliver to UNIVERSITY a true and correct copy of each sublicense granted by LICENSEE, and any modification or termination thereof, within thirty (30) days after execution, modification, or termination. Upon termination of this Agreement, any and all existing sublicenses granted by LICENSEE shall be assigned to UNIVERSITY.

6.3 The parties recognize that LICENSEE may encounter patents held by third parties which are superior to both UNIVERSITY'S and LICENSEE'S PATENTS and that a cross­license between LICENSEE and such third party may be necessary to enable LICENSEE to market LICENSED PRODUCTS. In such event LICENSEE has the right to enter into cross­licensing agreements with third parties and to grant cross­licenses under any and all of the PATENTS, provided:

(a) UNIVERSITY is consulted beforehand and is reasonably satisfied that the third party does in fact hold a patent that limits LICENSEE'S competitiveness in marketing LICENSED PRODUCTS;

(b) The rights received by LICENSEE under such a cross­licensing agreement cover only LICENSED PRODUCTS ands are not directed to other products;

(c) UNIVERSITY incurs no financial or legal liabilities under the cross­license;

(d) Any money or the value of any equipment received by LICENSEE in exchange for such cross­license is treated as GROSS SALES for LICENSED PRODUCT; and

(e) The cross­license provides that UNIVERSITY has the option of terminating any rights thereunder for any reason.

Nothing in this paragraph 6.3 shall prevent LICENSEE from granting a sublicense under paragraph 6.2 of this Agreement.

6.4 UNIVERSITY specifically retains the right to:

(a) Publish the general scientific findings from research related to PATENTS and TECHNOLOGY.

(b) Use PATENTS and TECHNOLOGY for research, teaching, and other UNIVERSITY purposes.

6.5 UNIVERSITY shall have the right at any time after five (5) years from the date of this Agreement to terminate the exclusivity of the license granted herein if LICENSEE within ninety (90) days after written notice from UNIVERSITY of such intended termination of exclusivity, fails to provide written evidence that it has commercialized or is actively attempting to commercialize an invention hereunder, and shall have the right at any time after six (6) years from the date of this Agreement to terminate the license completely if LICENSEE within ninety (90) days after written notice from UNIVERSITY of such intended termination fails to provide written evidence that it has commercialized or is actively attempting to commercialize an invention licensed hereunder. Evidence provided by LICENSEE that it has an ongoing and active research, developmental, manufacturing, marketing or licensing program as appropriate, directed toward production and sale of products based on the invention disclosed and claimed in PATENTS or incorporating TECHNOLOGY shall be deemed satisfactory evidence.

6.6 After five (5) years from the date of this Agreement, UNIVERSITY shall have the right, upon thirty (30) days written notice, to reduce the license granted hereunder to non­exclusive in any national political jurisdiction in which LICENSEE has failed to commercialize or continue to commercialize a LICENSED PRODUCT.

6.7 During the term of this Agreement and for a period of five (5) years thereafter, LICENSEE shall not disclose any TECHNOLOGY to third parties without the express written consent of UNIVERSITY except to the extent that such TECHNOLOGY:

(a) is or later becomes part of the public domain through no fault of LICENSEE.

(b) was in the possession of LICENSEE prior to receipt from UNIVERSITY; or

(c) is received from a third party having no obligations of confidentiality to UNIVERSITY. This provision shall survive termination of this Agreement.

(d) is sublicensed under the terms of this Agreement.

7. PAYMENTS AND REPORTS

7.1 Upon execution of this Agreement, LICENSEE shall pay UNIVERSITY the sum of $__________ as an advance against future royalties.

7.2 LICENSEE shall pay UNIVERSITY a royalty of ____ percent (__%) of its and ____ percent (__%) of its sublicensees' GROSS SALES. Such royalty shall be due for the calendar quarter in which the LICENSED PRODUCT is delivered.

7.3 During the Term of this Agreement and for one (1) year thereafter, LICENSEE shall keep complete and accurate records of its and its sublicensees' SALES of LICENSED PRODUCTS under the license granted in this Agreement in sufficient detail to enable the royalties payable hereunder to be determined. LICENSEE shall permit UNIVERSITY or its representatives, at UNIVERSITY'S expense, to periodically examine its books, ledgers, and records during regular business hours for the purpose of and to the extent necessary to verify any report required under this Agreement. In the event that the difference between the amount of royalty due and the amount of royalty actually paid exceeds ____ percent (__%), LICENSEE shall pay the cost of such examination.

7.4 Within thirty (30) days after March 31, June 30, September 30, and December 31, LICENSEE shall deliver to UNIVERSITY a true and accurate report, giving such particulars of the business conducted by LICENSEE and its sublicensees, if any exist, during the preceding three (3) calendar months under this License Agreement as are pertinent to an accounting for royalty payments hereunder. Such report shall include at least (a) the quantities of LICENSED PRODUCTS that it has SOLD; (b) the billings thereon that comprise GROSS SALES; (c) the calculation of royalties thereon; and (d) the total royalties so computed and due UNIVERSITY. Simultaneously with the delivery of each such report, LICENSEE shall pay to UNIVERSITY the amount, if any, due for the period of such report. If no payments are due, it shall be so reported.

7.5 All amounts payable hereunder by LICENSEE shall be payable in United States funds without deductions for taxes, assessments, fees, or charges of any kind.

8. TERM AND TERMINATION

8.1 The Term of this Agreement shall extend from the Effective Date set forth hereinabove to the full end of the term or terms for which PATENTS or extensions thereof are granted (determined on a country­by­country basis) or if no PATENTS are the subject of this Agreement, for a term of ten (10) years.

8.2 This Agreement will earlier terminate:

(a) automatically if LICENSEE shall become bankrupt or insolvent and/or if the business of LICENSEE shall be placed in the hands of a receiver, assignee, or trustee, whether by voluntary act of LICENSEE or otherwise;

(b) upon ninety (90) days written notice if LICENSEE shall breach or default on any obligation under this License Agreement; provided, however, LICENSEE may avoid such termination if before the end of such period LICENSEE notifies UNIVERSITY that such breach has been cured and states the manner of such cure.

8.3 Upon termination of this Agreement for any cause, nothing herein shall be construed to release either party of any obligation matured prior to the effective date of such termination, and LICENSEE may, after the effective date of such termination, sell all LICENSED PRODUCTS and parts therefor that it may have on hand at the date of termination, provided that it pays earned royalty thereon as provided in this Agreement.

9. INFRINGEMENT

9.1 LICENSEE shall have the obligation of enforcing at its expense any patent exclusively licensed hereunder against infringement by third parties and shall be entitled to retain any recovery from such enforcement. LICENSEE shall pay UNIVERSITY royalty on any monetary recovery to the extent that such monetary recovery by LICENSEE exceeds its expenses. In the event that LICENSEE does not file suit against a substantial infringer of such patents within six (6) months of knowledge thereof, then UNIVERSITY shall have the right to reduce the license granted hereunder to non­exclusive.

9.2 In any suit or dispute involving an infringer, the parties shall cooperate fully, and upon the request and at the expense of the party bringing suit, the other party shall make available to the party bringing suit all relevant records, papers, information, samples, specimens, and the like which may be relevant and in its possession.

10. ASSIGNMENT

This Agreement may not be assigned by LICENSEE without the prior written consent of UNIVERSITY; provided that LICENSEE may assign this Agreement to any purchaser or transferee of all or substantially all of LICENSEE'S business upon prior written notice to UNIVERSITY.

11. PATENT MARKING

LICENSEE agrees to mark permanently and legibly all LICENSED PRODUCTS manufactured or sold by it under this Agreement with the number of each issued PATENT applicable thereto.

12. INDEMNIFICATION

LICENSEE shall indemnify and save UNIVERSITY from and against any and all liability for injury to persons or property occasioned wholly or in part by any LICENSED PRODUCT or by act or omission of LICENSEE, its sublicensees, agents, or employees, including any and all expenses legal or otherwise, incurred by UNIVERSITY in the defense of any claim or suit related thereto.

13. ATTORNEYS' FEES

In the event that either party shall initiate any action at law, whether in court or otherwise, against the other which is in any way connected with this Agreement, or should intervene in any action or proceeding wherein the other is a party, in order to enforce or protect its interest or rights hereunder, the party prevailing in any such action shall recover and receive from the other party reasonable attorneys' fees and court costs, in connection with any such action, or any appeal thereof.

14. GENERAL

14.1 This Agreement constitutes the entire and only agreement between the parties related to PATENTS and TECHNOLOGY, and all prior negotiations, representations, agreements, and understandings are superseded hereby. No agreements altering or supplementing the terms hereof may be made except by means of written documents signed by the duly authorized representatives of the parties.

14.2 Any notice required by this License Agreement shall be given by prepaid, first class, certified mail, return receipt requested, addressed in the case of UNIVERSITY to:

Director, Technology Transfer
Wright State University

3640 Col. Glenn Hwy. 181 Joshi
Dayton, OH 45435-0001

or in the case of LICENSEE to:

_______________________

_______________________

_______________________

or such other addresses as may be given from time to time under the terms of this notice provision.

14.3 This License Agreement shall be construed and enforced in accordance with the laws of the United States of America and of the State of Ohio, and venue for actions relating hereto shall lie in Greene County, Ohio.

14.4 Failure of UNIVERSITY to enforce a right under this Agreement shall not act as a waiver of that right or the ability to later assert that right relative to the particular situation involved.

14.5 Headings included herein are for convenience only and shall not be used to construe this Agreement.

14.6 If any provision of this Agreement shall be found by a court to be void, invalid or unenforceable, the same shall either be reformed to comply with applicable law or stricken if not so conformable, so as not to affect the validity or enforceability of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused their duly authorized representatives to execute this Agreement.

WRIGHT STATE UNIVERSITY:

By

____________________________

Connie Dudley, J.D.

Director, Technology Transfer
Date __________________________

LICENSEE

By

_________________________

Name, Title

Date _________________________

